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Learning Objectives
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Review changes to FLSA overtime 
exemptions brought about by the final rules

Discuss legal, financial, HR and operational 
impacts of the new salary level requirements

Learn how to gauge the potential impact on 
your company

Identify and explore strategies to minimize 
the impacts of the final rules
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Meet the Panelists
Bill Robbinson – ZKS

Labor and Employment Attorney

Morey Raiskin – ZKS
Labor and Employment Attorney

Jagdish Chugani – PlanSource
Vice President of Human Resources

Patricia Barnard – PlanSource
General Counsel

Heather Raper- PlanSource
VP of HCM Operations



Current Law
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Salaried Employees & Exemptions from Overtime



Current Law

FLSA requires employers to pay all 
non-exempt employees overtime pay

1 ½ times the regular rate for hours worked in 
excess of 40 hours per week  



Current Law: Exemptions

Employees are exempt if they:

• Have a fixed compensation structure (i.e. salary instead of hourly)

• Earn a salary of at least $23,660 ($455/week), and

• Complete duties that are primarily executive, administrative, or professional in 
nature (Duties Test)

Highly Compensated Employees (HCE) have a different exemption standard 

• They must meet the simplified duties test, and earn more than $100,000 per year 



2016 Revisions
Effective December 1, 2016

On May 23, 2016, DOL published revisions to FLSA 
regulations governing the white-collar exemption



Graphic Source: Department of Labor

4.2 Million Impacted Employees



What Is Not Changing?

• 3-part Duties Test

• Timekeeping requirements

• Regulations for part-time employees

• Exempted occupations: Outside sales employees, certain retail 
employees, seasonal amusement park employees, teachers, and 
practicing doctors, lawyers, etc.



Overview: What Is Changing?

1) Standard salary threshold raised 

2) Highly Compensated Employees (HCE) salary threshold raised 

3) Nondiscretionary bonuses, incentive pay, and commissions may apply 
toward satisfying the salary threshold



Standard Salary Threshold

• Salary threshold raised to $47,476 ($913/week)

• Salary threshold automatically adjusts every three years, 
starting in 2020

• On a limited basis, nondiscretionary bonuses, incentive pay, and 
commissions may apply toward satisfying the salary threshold 



Highly Compensated Employees

• HCE salary threshold raised to $134,004

• HCE duties test remains the same

• Salary threshold automatically adjusts every three years, starting in 
2020



Bonuses, Commissions, and Other Incentive Pay 

• Employers can now attribute bonuses, incentive pay, and commission 
toward meeting the standard salary requirement*

• Limited to 10% of salary threshold ($4,747.60)

• Bonuses, commissions, and incentive pay applicability is different for HCE

- HCE must earn a salary of at least $47,476 

- Bonuses cannot be applied toward the standard salary threshold, but after the standard 
salary threshold is met, bonuses can be applied to meet the HCE salary threshold 



Bonuses, Commissions, and Other Incentive Pay 

Employers must pay these bonuses at least quarterly

Incentive payments must be non-discretionary

Example: There is no question that the employee will receive the promised bonus as long as a certain 
goal is achieved.

If an employee fails to meet the goal, and therefore does not earn the 
bonus, employers may make a “catch-up” payment at the start of the next 
quarter to maintain an employee’s exempt status



Bonuses, Commissions, and Other Incentive Pay 

Problem: Consequence:

Concerns:

The catch-up payment may 
undermine the purpose of an 
incentive based pay system

Issues implementing this system may 
include: potentially monitoring 
hours, large catch-up payments, 
issuing catch-up payments timely, 
and accounting difficulties

Unmotivated Workforce 

Delays an ultimately inevitable 
reclassification of employees 



IMPACT OF THE NEW REGULATIONS
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Strategies and processes for Employers 



Source: Department of Labor

Employer Options



Employer Option 1
Reclassify Employees as Non-Exempt

Convert salaried employees currently earning less than $47,476 per 
year to an hourly pay structure 
Pay such employees time-and-a-half for every hour worked over 
40 hours 
Benefits:
May be less expensive than raising salaries 

Concerns: 
Creates administrative burden of tracking time
Limits flexibility for employees and employers
May deflate employee morale if viewed as demotion



Employer Option 2
Increase non-exempt employee earnings

Raise salaries to at least $47,476 per year

OR
Offer commission, incentive pay, or nondiscretionary bonuses to partially 
satisfy the new threshold 

Benefits: 

Employees may view as a promotion 

Minimal administrative changes 

Concerns: 

May be more expensive than paying overtime wages

May alter job duties 

Problematic implementation with bonuses and incentive pay



Employer Option 3
Strictly manage overtime

Prohibit employees from working more than 40 hours per week 

Restructure the workforce and redistribute duties + pay

Take away responsibilities from certain groups of employees to ensure work can be

completed in 40 hours

Transfer responsibilities to exempt employees

Benefits:
Minimal impact on expenses and administrative burdens 

Concerns: 
Overworking exempt employees 

Inefficiencies created by restructured workforce & job duties



Employer Option 4
Combine multiple options for cost-effective solutions

• Determine the cost of each option 
• Reorganize the workforce and job duties accordingly
• Shift responsibilities from non-exempt employees to 

exempt employees
• Pay certain salaried positions with non-discretionary 

bonuses quarterly
• Raise some salaries to $47,476
• Reclassify some current salaried positions to hourly 



Strategies for Employer Compliance
Ensure that proper policies are implemented to align with your strategy

• Enact an email curfew 
- Prohibit non-exempt employees from reading or sending emails after 

scheduled work hours
- Consider system-wide “gate” preventing electronic system access 

after hours
- Enforce the policy by disciplining “exempt” employees for 

communicating after hours

• Regulate or limit telecommuting 
- Require employees to log all hours worked at home or restrict 

this practice



Potential Pitfalls

• Misclassifying employees as exempt

- Exempt employees must exercise independent judgment on important 
matters

- Ask: How much of the employees time is spent on management vs. 
non-exempt duties?

• Failing to properly record time worked or allowing off-the-clock work

- All time should be recorded from the start of the work day until completion of 
the work day



Effects on Employees

The changes may lead to more moonlighting 

Employees who work a second job due to reduced hours receive 
none of the health benefits of working less hours, which is a goal 
of the regulation changes, according to a study from George 
Mason University. 

Salaried employees may feel that they are getting a demotion if an 
employer changes their employment structure to hourly

Allen Smith, Overtime May Result in More Moonlighting, Society for Human Resource Management (April 4, 2016).



Steps to Take Before December 1st
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Timeline for Employers – Starts Now!



AUGUST

Identify which 
employees will 

become 
non-exempt 

Steps to Take Before December 1st



Steps to Take Before December 1st

SEPTEMBER
• Determine the costs 

associated with each 
option

• Analyze the effects of 
the options



Steps to Take Before December 1st

• Determine the 
appropriate option for 
your company

• Begin communicating 
changes to all 
employees 

OCTOBER



• Put applicable policies 
into effect

• Implement changes

NOVEMBER

Steps to Take Before December 1st



Overview of Changes

Current Regulation New Regulation

Employee is exempt if he makes at least 
$23,600 per year & meets the duties 
test

Employee is exempt if he makes at least 
$47,476 per year & meets the duties 
test

A HCE is exempt if he makes at least 
$100,000 per year & meets the simplified 
duties test

A HCE is exempt if he makes at least 
$134,004 per year & meets the simplified 
duties test 

Incentive pay, nondiscretionary bonuses, 
and commission do not apply toward the 
threshold salary 

Incentive pay, nondiscretionary bonuses, 
and commission may apply toward the 
threshold salary 



HR Considerations
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